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TITLE 30
HUSBAND AND WIFE
Chapter
1. Marriage.
2. Property Rights.
3. Divorce.
4. Separate Maintenance.
4a. Nunc Pro Tune Orders.
5. Grandparents.
6. Spouse Abuse Act.

CHAPTER 1
MARRIAGE
Section
30-1-1.
30-1-2.
30-1-2.1.
30-1-2.2.
30-1-3.
30-1-4.
30-1-4.5.
30-1-5.
30-1-6.
30-1-7.
30-1-8.
30-1-9.
30-1-10.
30-1-11.
30-1-12.
30-1-13.
30-1-14.
30-1-15.

Incestuous marriages void.
Marriages prohibited and void.
Validation of marriage to a person subject to chronic epileptic
fits who had not been sterilized.
Validation of interracial marriages.
Marriage in belief of death or divorce of former spouse - Issue
legitimate.
Validity of foreign marriages.
Validity of marriage not solemnized.
Marriage solemnization - Before
unauthorized person - Validity.
Who may solemnize marriages Certificate.
Marriage licenses.
Application for license - Contents.
Marriage by minors - Consent of
parent or guardian.
Application by persons unknown
to clerk - Affidavit - Penalty.
Return of license after ceremony
- Failure - Penalty.
Clerk to file license and certificate.
Solemnization without license Penalty.
Acting without authority - False
personation - Forgery - Penalty.
Solemnization of prohibited marriage - Penalty.

Section
30-1-16.
30-1-17.
30-1-17.1.
30-1-17.2.

30-1-17.3.
30-1-17.4.
30-1-18 to
30-1-30.
30-1-31.

30-1-32.
30-1-33.
30-1-34.
30-1-35.

30-1-36.
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Misconduct of county clerk Penalty.
Action to determine validity of
marriage - Judgment of validity or annulment.
Annulment - Grounds for.
Action to determine validity of
marriage - Orders relating to
parties, property and children
- Legitimacy of children.
Age as basis of action to determine validity of marriage Refusal to grant annulment.
Action for annulment or divorce
as alternative relief.
30-1-29. Repealed.
Premarital counseling - State
policy - Applicability.
Premarital counseling board in
county - Appointment, terms,
compensation, offices - Common counseling board with adjacent county.
Master plan for counseling.
Conformity to master plan for
counseling as prerequisite to
marriage license - Exceptions.
Certificate of completion of counseling.
Persons performing counseling
services designated by board Exemption from license requirements.
Activities included in premarital
counseling.
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Section
30-1-37.

Confidentiality of information obtained under counseling provisions.

Section
30-1-38.
30-1-39.

Fee for counseling.
Violation of counseling provisions
- Misdemeanor.

30-1-1. Incestuous marriages void.
Marriages between parents and children, ancestors and descendants of
every degree, brothers and sisters of the half as well as the whole blood, uncles
and nieces, aunts and nephews, first cousins, or between any persons related
to each other within and not including the fifth degree of consanguinity computed according to the rules of the civil law, are incestuous and void from the
beginning, whether the relationship is legitimate or illegitimate.
History: R.S. 1898, § 1183; L. 1907, ch. 29,
§ 1; C.L. 1907, § 1183; C.L. 1917, § 2966; R.S.
1933 &

c. 1943,

40-1-1.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 62-66.

C.J.S. - 55 C.J.S. Marriage § 16.
Key Numbers. - Marriage e=> 10.

52 Am. Jur. 2d Marriage

30-1-2. Marriages prohibited and void.
The following marriages are prohibited and declared void:
(1) with a person afflicted with acquired immune deficiency syndrome,
syphilis, or gonorrhea that is communicable or that may become communicable;
(2) when there is a husband or wife living, from whom the person
marrying has not been divorced;
(3) when the male or female is under 16 years of age unless consent is
obtained as provided in Section 30-1-9;
(4) when the male or female is under 14 years of age;
(5) between a divorced person and any person other than the one from
whom the divorce was secured until the divorce decree becomes absolute,
and, if an appeal is taken, until after the affirmance of the decree;
(6) between persons of the same sex.
History: R.S. 1898, § 1184; L. 1907, ch. 29,
§ 1; C.L. 1907, § 1184; L. 1909, ch. 109, § 4;
C.L. 1917, § 2967; R.S. 1933, 40-1-2; L. 1939,
ch. 50, § 1; 1941, ch. 35, § 1; C. 1943, 40-1-2;
L. 1963, ch. 42, § 1; 1963, ch. 43, § 1; 1975,
ch. 67, § 1; 1977, ch.122, § 1; 1977 (1st S.S.),
ch. 1, § 1; 1987, ch. 246, § 1.
Amendment Notes. - The 1987 amendment inserted "acquired immune deficiency
syndrome" in Subsection (1); deleted former
Subsection (3), which provided "When not solemnized by an authorized person, except as

provided in Section 30-1-5"; redesignated former Subsections (4) through (7) as present Subsections (3) through (6); and made minor
changes in style.
Severability Clauses. - Laws 1987, ch.
246, § 5 provided that if any provision of Chapter 246, or the application of any provision to
any person or circumstance, is held invalid, the
remainder of the chapter is to be given effect
without the invalid provision or application.
Cross-References. - Remarriage following
divorce, § 30-3-8.
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NOTES TO DECISIONS
former husband was not terminated by purported marriage to man whose wife was living
and from whom he had not been divorced; purported marriage was void ab initio. Kent v.
Kent, 28 Utah 2d 34, 497 P.2d 652 (1972).

ANALYSIS

Age of consent.
Common-law marriages.
Plural, polygamous or bigamous marriages.
Presumptions and burden of proof.
Prison inmate.
Remarriage after divorce.
Syphilitic.
Weight and sufficiency of evidence.
Cited.

Presumptions and burden of proof.
Where first wife attacks validity of marriage
by her husband to second wife, burden of proof
rests upon first wife, after proving her marriage, to rebut presumption of divorce arising
from proof of second marriage. In re Pilcher's
Estate, 114 Utah 72, 197 P.2d 143 (1948).
The presumption of validity of a second marriage is one of the strongest disputable presumptions known in law. Anderson v. Anderson, 121 Utah 237, 240 P.2d 966 (1952).
In action to vacate alimony award on ground
that parties were never legally married, plaintiff has duty to establish invalidity of marriage
by evidence disproving every possible means
by which a dissolution of a prior marriage of
the wife could have been effected. Anderson v.
Anderson, 121 Utah 237, 240 P.2d 966 (1952).
In action to vacate alimony award on ground
that parties were never legally married, fact
that defendant took inconsistent views by obtaining a divorce from her first husband presumably because he was alive, and then remarried 48 days later asserting her first husband
was dead did not compel her to assume the burden of proving that he was dead. Anderson v.
Anderson, 121 Utah 237, 240 P.2d 966 (1952).

Age of consent.
Although a marriage license may not be issued to a female under 18 years of age without
consent of parent or guardian, female is capable of consenting to marriage at 14 years of
age. State v. Huntsman, 115 Utah 283, 204
P.2d 448 (1949).
Common-law marriages.
Declarations of decedent that he had not
made certain woman his legal wife were admissible in action by that woman to recover
one-third interest in certain real property as
his wife where it appeared that woman had
become plural wife of decedent at time when
such marriages were prevalant and where she
also claimed common-law marriage had been
entered into in foreign state. Beck v. UtahIdaho Sugar Co., 59 Utah 314, 203 P. 647
(1921).
In Utah marriage must be consummated by
ceremony as provided by statutes, and hence,
common-law marriages cannot be consummated. Schurler v. Industrial Comm'n, 86
Utah 284, 43 P.2d 696, 100 A.L.R. 1085 (1935).
Utah does not recognize a common-law marriage. Hendrich v. Anderson, 191 F.2d 242
(10th Cir. 1951).
Plural, polygamous or bigamous marriages.
In action by woman who claimed to be legal
wife of decedent to recover one-third interest in
certain real property, it was held that where
she had become plural wife of decedent at time
when such marriages were prevalent, there
was legal presumption that their living together as husband and wife continued to be
unlawful until change was made to appear in
such relationship. Beck v. Utah-Idaho Sugar
Co., 59 Utah 314, 203 P. 647 (1921).
Applicant was not entitled to workmen's
compensation survivor's benefits for herself
and her child where she was not legal widow of
deceased employee, her marriage to him being
void under this section and § 30-3-8 because it
was contracted before divorce decree became
final. Utah Fuel Co. v. Industrial Comm'n, 65
Utah 100, 234 P. 697 (1925).
, Divorced wife's right to alimony from her

Prison inmate.
Refusal of warden to permit marriage between woman and prison inmate who had been
convicted of rape, sodomy and robbery did not
deprive parties of rights asserted under Fourteenth Amendment in view of the state's rights
under the Tenth Amendment. In re Goalen, 30
Utah 2d 27, 512 P.2d 1028 (1973), appeal dismissed and cert. denied, 414 U.S. 1148, 94 S.
Ct. 905, 39 L. Ed. 2d 104 (1974).
Remarriage after divorce.
Where woman remarried within six months
after entry of interlocutory divorce decree,
marriage was void ab initio in view of this section and § 30-3-8, and industrial commission
did not err in so finding, since no decree of
court was necessary to determine that marriage was a nullity, and hence, alleged wife
was not dependent within § 35-1-71. Sanders
v. Industrial Comm'n, 64 Utah 372, 230 P.
1026 (1924).
Where second marriage is celebrated before
dissolution of prior marriage by divorce has become final, such second marriage is void; accordingly, third marriage after divorce decree
has become absolute is valid. In re Dalton's
Estate, 109 Utah 503, 167 P.2d 690 (1946).
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A second marriage contracted within the interlocutory period of a prior divorce decree is
void. Anderson v. Anderson, 121 Utah 237,240
P.2d 966 (1952).
Where a wife obtained an interlocutory divorce decree in California and, after the expiration of one year therefrom, married a second
husband and later applied for and recieved a
nunc pro tune final divorce judgment dated
prior to the second marriage, the second marriage was valid. Cahoon v. Pelton, 9 Utah 2d
224, 342 P.2d 94 (1959).
Syphilitic.
Special administrator was not authorized to
pay money out of estate for support or litiga-

tion costs of alleged widow whose marriage to
deceased was void ab initio by virtue of fact
that she was a chronic epileptic and was afflicted with syphilis on date of purported marriage. Sharp v. Seventh Judicial Dist. Court,
81 Utah 236, 17 P.2d 261 (1932).

Weight and sufficiency of evidence.
Fact that a woman remarried less than two
months after she had been granted an interlocutory decree of divorce does not sufficiently
prove that her first husband was alive at the
time of her second marriage. Anderson v. Anderson, 121 Utah 237, 240 P.2d 966 (1952).
Cited in Proctor v. Insurance Co. ofN. Am.,
714 P.2d 1156 (Utah 1986).

COLLATERAL REFERENCES

Utah Law Review. - The Mormons and
the Law: The Polygamy Cases (pts. I & II), 9
Utah L. Rev. 308, 543 (1964-65).
Am. Jur. 2d. - 52 Am. Jur. 2d Marriage
§§ 14, 67-78.
C.J.S. - 55 C.J.S. Marriage §§ 11, 17.

A.L.R. - Marriage between persons of the
same sex, 63 A.L.R.3d 1199.
Validity of marriage as affected by lack of
legal authority of person solemnizing it, 13
A.L.R.4th 1323.
Key Numbers. - Marriage~
5, 11.

30-1-2.1. Validation of marriage to a person subject to
chronic epileptic fits who had not been sterilized.
All marriages, otherwise valid and legal, contracted prior to the effective
date of this act, to which either party was subject to chronic epileptic fits and
who had not been sterilized, as provided by law, are hereby validated and
legalized in all respects as though such marriages had been duly and legally
contracted in the first instance.
History: L. 1963, ch. 41,

§

I.

COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 24, 106.

C.J.S. - 55 C.J.S. Marriage § 40.
Key Numbers. - Marriage
38.

52 Am. Jur. 2d Marriage

30-1-2.2. Validation of interracial marriages.
All marriages, otherwise valid and legal, contracted prior to the effective
date of this act, to which one of the parties of the marriage was subject to
disability to marry on account of Section 30-1-2(5), (6), Utah Code Annotated
1953 [prior to amendment by Chapters 42 and 43, Laws 1963], are hereby
valid and made lawful in all respects as though such marriages had been duly
and legally contracted in the first instance.
History: L. 1965, ch. 56, § 1.
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COLLATERAL REFERENCES
Am. Jur. 2d. §§ 78, 106.

52 Am. Jur. 2d Marriage

C.J.S. - 55 C.J.S. Marriage § 40.
Key Numbers. - Marriage c=> 38.

30-1-3. Marriage in belief of death or divorce of former
spouse - Issue legitimate.
When a marriage is contracted in good faith and in the belief of the parties
that a former husband or wife, then living and not legally divorced, is dead or
legally divorced, the issue of such marriage born or begotten before notice of
the mistake shall be the legitimate issue of both parties.
History: R.S. 1898 & C.L. 1907, § 1185;
C.L. 1917, § 2968; R.S. 1933 & C. 1943,
40-1-3.

NOTES TO DECISIONS

Mormon plural marriages.
This section does not apply to Mormon plural

marriages. Rohwer v. District Court, 41 Utah
279, 125 P. 671 (1912).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Bastards
§§ 2, 3; 52 Am. Jur. 2d Marriage §§ 71, 76.
C.J.S. - 10 C.J.S. Bastards§ 2; 55 C.J.S.
Marriage § 35.

Numbers. - Children
=Key
11; Marriage
54.

out-of-wedlock

cS::o

30-1-4. Validity of foreign marriages.
Marriages solemnized in any other country, state or territory, if valid where
solemnized, are valid here.
History: R.S. 1898 & C.L. 1907, § 1186;
C.L. 1917, § 2969; R.S. 1933 & C. 1943,
40-1-4.

NOTES TO DECISIONS

Foreign common-law marriages.
This section does not render valid a commonlaw marriage entered into in a foreign state

where such marriages are recognized. In re
Vetas' Estate, 110 Utah 187, 170 P.2d 183
(1946).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 79-102.

52 Am. Jur. 2d Marriage

C.J.S. - 55 C.J.S. Marriage § 4.
A.L.R. - Recognition by foreign state of

marriage which, though invalid where contracted, would have been valid if contracted
within foreign state, 82 A.L.R.3d 1240.
Key Numbers. - Marriage cS::o 17.
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30-1-4.5. Validity of marriage not solemnized.
(1) A marriage which is not solemnized according to this chapter shall be
legal and valid if a court or administrative order establishes that it arises out
of a contract between two consenting parties who:
(a) are capable of giving consent;
(b) are legally capable of entering a solemnized marriage under the
provisions of this chapter;
(c) have cohabited;
(d) mutually assume marital rights, duties, and obligations; and
(e) who hold themselves out as and have acquired a uniform and general reputation as husband and wife.
(2) The determination or establishment of a marriage under this section
must occur during the relationship described in Subsection (1), or within one
year following the termination of that relationship. Evidence of a marriage
recognizable under this section may be manifested in any form, and may be
proved under the same general rules of evidence as facts in other cases.
History: C. 1953, 30-1-4.5, enacted by L.
1987, ch. 246, § 2.
Severability Clauses. - Laws 1987, ch.
246, § 5 provided that if any provision of Chap-

ter 246, or the application of any provision to
any person or circumstance, is held invalid, the
remainder of the chapter is to be given effect
without the invalid provision or application.

30-1-5. Marriage solemnization
person - Validity.

-

Before unauthorized

No marriage solemnized before any person professing to have authority
therefor shall be invalid for want of such authority, if consummated in the
belief of the parties or either of them that he had such authority and that they
have been lawfully married.
History: R.S. 1898 & C.L. 1907, § 1187;
C.L. 1917, § 2970; R.S. 1933 & C. 1943,
40-1-5.

Cross-References. - Authorized person required to solemnize marriage, § 30-1-2.

NOTES TO DECISIONS
Foreign common-law marriages.
This section does not render valid a commonlaw marriage entered into in a foreign state

where such marriages are recognized. In re
Vetas' Estate, 110 Utah 187, 170 P.2d 183
(1946).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 39, 106.

52 Am. Jur. 2d Marriage

C.J.S. - 55 C.J.S. Marriage § 29.
A.L.R. - Validity of marriage as affected by

lack oflegal authority of person solemnizing it,
13 A.L.R.4th 1323.
Key Numbers. - Marriage e=> 27.
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30-1-6. Who may solemnize marriages

Certificate.

(1) Marriages may be solemnized by the following persons only:
(a) ministers, rabbis, or priests of any religious denomination in regular communion with any religious society, who are 18 years of age or
older;
(b) justices of the peace, the governor, mayors of municipalities, judges
of a circuit court, juvenile court, district court, the Court of Appeals, and
the Supreme Court, who hold office in Utah;
(c) judges or magistrates of the United States; and
(d) the county clerk of any county in the state, if he chooses to solemnize marriages.
(2) A judge, magistrate, or justice of the peace who holds office in Utah may
solemnize marriages when retired, under rules set by the Supreme Court.
(3) A certificate of marriage shall be given to the couple, and shall show the
name of the county from which the license is issued and date of its issuance.
(4) In this section, ''judge or magistrate of the United States" means a
justice of the United States Supreme Court, a judge of a court of appeals, a
district court, or any court created by an act of Congress the judges of which
are entitled to hold office during good behavior, a judge of a bankruptcy court
or a tax court, or a United States magistrate.
History: R.S. 1898, §§ 1188, 1189; L. 1903,
ch. 37, § l; C.L. 1907, §§ 1188, 1189; C.L.
1917, §§ 297i, 2972; L. 1919, ch. 61, § l; R.S.
1933 & C. 1943, 40-1-6; L. 1972, ch. 2, § l;
1973,ch.47,§_l; 1977,ch.77,§ 27; 1977,ch.
122,§ 2; 1979,ch. 109,§ l; 1987,ch. 11, § l;
1987, ch. 246, § 3; 1988, ch. 154, § 1.
Amendment Notes. - The 1987 amendment, by Chapter 11, redesignated Subsections
(1) to (3) as present Subsections (l)(a), (l)(b),
and (l)(d) and (3); added Subsections (l)(c), (2),
and (4); designated the former introductory
language as the introductory language of Subsection (1); substituted "may" for "shall" in the
introductory language, substituted "ministers,
rabbis," for "ministers of the gospel", inserted
"religious" and ", who are 18 years of age or
older" in Subsection (l)(a); inserted "of the
Court of Appeals," and made a punctuation
change in Subsection (l)(b); substituted
"chooses" for "shall elect," "he" for "the county
clerk" preceding "may charge," and ", which
goes" for "which shall go" in Subsection (l)(d);

and substituted "shall show" for "must show"
in Subsection (3).
The 1987 amendment, by Chapter 246, substituted "may be solemnized" for "shall be solemnized" in the introductory paragraph and
made a minor change in style.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
The 1988 amendment, effective April 25,
1988, added ", who hold office in Utah" to the
end of Subsection (1) (b) and made minor stylistic changes in that subsection; in Subsection
(1) (d) deleted ", for which he may charge a fee
not in excess of $5, which goes to the county
treasurer" following "marriages"; and in Subsection (2) inserted "who holds office in Utah."
Severability Clauses. - Laws 1987, ch.
246, § 5 provided that if any provision of Chapter 246, or the application of any provision to
any person or circumstance, is held invalid, the
remainder of the chapter is to be given effect
without the invalid provision or application.

NOTES TO DECISIONS
ANALYSIS

Purpose of statutory requirements.
Sealing ceremony.
Purpose of statutory requirements.
The purpose of enactments requiring the solemnization of marriage before an authorized
person, together with those dealing with the

prior procurement of a license, is doubtless to
protect the parties to the marriage contract in
the rights flowing therefrom, and likewise to
protect their offspring. A solemn record of the
contract is made to which recourse may be had
when rights or obligations of the husband or
wife arising from the marriage are in issue. So,
too, are the interests of third parties in dealing
with either of the contracting parties, subse-
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quent to marriage, thus protected. In re Vetas'
Estate, 110 Utah 187, 170 P.2d 183 (1946).
Sealing ceremony.
Sealing ceremony of Mormon Church results
in a valid marriage. Hilton v. Roylance, 25

Utah 129, 69 P. 660, 58 L.R.A. 723, 95 Am. St.
R. 821 (1902); Stewart v. Hilton, 25 Utah 160,
69 P. 1134 (1902); In re Park's Estate, 25 Utah
161, 69 P. 671 (1902).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 40, 41.

C.J.S. - 55 C.J.S. Marriage §§ 29, 33.
Key Numbers. - Marriage ,s;, 27, 31.

52 Am. Jur. 2d Marriage

30-1-7. Marriage licenses.
No marriage may be solemnized without a license issued by the county
clerk of any county of the state of Utah not more than 30 days prior to the date
of solemnization of the marriage.
History: R.S. 1898, § 1189; L. 1903, ch. 37,
§ 1; C.L. 1907, § 1189; C.L. 1917, § 2972; L.
1919, ch. 61, § 1; R.S. 1933 & C. 1943, 40-1-7;
L. 1943, ch. 47, § 1; 1971, ch. 63, § 1; 1987,
ch. 246, § 4.
Amendment Notes. - The 1987 amendment substituted "may be solemnized" for
"shall be solemnized" and made a minor
change in style.
Severability Clauses. - Laws 1987, ch.

246, § 5 provided that if any provision of Chapter 246, or the application of any provision to
any person or circumstance, is held invalid, the
remainder of the chapter is to be given effect
without the invalid provision or application.
Cross-References. - Marriage license to
be issued by county clerk, § 17-20-4.
Fees for issuing license, § 21-2-2.
Premarital counseling, § 30-1-30 et seq.
Prohibited marriages, § 30-1-2.

NOTES TO DECISIONS
69 P. 1134 (1902); In re Park's Estate, 25 Utah
161, 69 P. 671 (1902).

ANALYSIS

Marriage as contract.
Proof of marriage.

Marriage as contract.
Marriage is not mere civil contract, but status created by contract. Hilton v. Roylance, 25
Utah 129, 69 P. 660, 58 L.R.A. 723, 95 Am. St.
R. 821 (1902); Stewart v. Hilton, 25 Utah 160,

Proof of marriage.
If neither the requirements of this section
nor of§ 30-1-11 appear to have been complied
with, and there is no other proof of a marriage,
a finding that no marriage was proved is fully
justified. Stoker v. Gowans, 45 Utah 556, 147
P. 911, 1916E Ann. Cas. 1025 (1915).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 37.

C.J.S. - 55 C.J.S. Marriage § 24.
Key Numbers. - Marriage ,s;, 25(1).

52 Am. Jur. 2d Marriage

30-1-8. Application for license -

Contents.

The marriage license provided for herein may be issued by the county clerk
only upon an application for the same filed in his office, made out upon blank
forms furnished, which shall contain the following information: The full
names of the contracting parties, including the maiden name of the female,
the present place ofresidence of each, the date and place of birth (town or city,
county, state or country, if possible), the names of their respective parents,
including the maiden name of the mother, the birthplaces of fathers and
mothers (town or city, county, state or country, if possible), and the distinctive
410

MARRIAGE

30-1-10

race or nationality of each of the parents. If the female is a widow, her maiden
name shall be shown in brackets.
History: R.S. 1898, § 1189; L. 1903, ch. 37,
§ 1; C.L. 1907, § 1189; C.L. 1917, § 2972; L.
1919, ch. 61, § 1; R.S. 1933 & C. 1943, 40-1-8.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 37.

52 Am. Jur. 2d Marriage

C.J.S. - 55 C.J.S. Marriage § 25.
Key Numbers. - Marriage~
25(4).

30-1-9. Marriage by minors - Consent of parent or guardian.
If at the time of applying for license the male or the female is under eighteen years of age, and not before married, no license shall be issued without
the consent of his or her father, mother or guardian, personally given or
certified in writing to the clerk over his or her signature, acknowledged before
an officer authorized by law to administer oaths.
History: R.S. 1898 & C.L. 1907, § 1190;
C.L. 1917, § 2973; R.S. 1933 & C. 1943,
40-1-9; L. 1963, ch. 44, § 1; 1977, ch. 122, § 3.

NOTES TO DECISIONS
ANALYSIS

Age of consent.
Non-age as affecting validity of marriage.
Age of consent.
Although a marriage license may not issue
to female under 18 years of age without consent of parent or guardian, female is capable of
consenting to marriage at 14 years of age.
State v. Huntsman, 115 Utah 283, 204 P.2d
448 (1949).

Non-age as affecting validity of marriage.
When marriage licenses are issued to parties
under age without written consent of father,
mother, or guardian, marriage is not void unless male is under 16 or female under 14 years
of age, and marriage is not invalidated by fact
that male has not reached age of 21 or female
age of 18. State v. Stewart, 57 Utah 224, 193 P.
855 (1920).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 14-16.

52 Am. Jur. 2d Marriage

C.J.S. - 55 C.J.S. Marriage § 23.
Key Numbers. - Marriage~
19.

30-1-10. Application by persons unknown to clerk-Affidavit - Penalty.
When the parties are personally unknown to the clerk a license shall not
issue until an affidavit is made before him, which shall be filed and preserved
by him, by a party applying for such license, showing that there is no lawful
reason in the way of such marriage. The party making such affidavit or any
subscribing witness, if he falsely swears therein, is guilty of perjury.
411
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History: R.S. 1898 & C.L. 1907, § 1191;
C.L. 1917, § 2974; R.S. 1933 & C. 1943,
40-1-10.

Cross-References.
to 76-8-505.

- Perjury, §§ 76-8-501

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 37.

=

C.J.S. - 55 C.J.S. Marriage §§ 25, 26.
25(4).
Key Numbers. - Marriage

52 Am. Jur. 2d Marriage

30-1-11. Return of license after ceremony Penalty.

Failure

The person solemnizing the marriage shall within 30 days thereafter return
the license to the clerk of the county whence it issued, with a certificate of the
marriage over his signature, giving the date and place of celebration and the '
names of two or more witnesses present at the marriage. For failure to make
such return he shall be guilty of a misdemeanor.
History: R.S. 1898 & C.L. 1907, § 1192;
C.L. 1917, § 2975; R.S. 1933 & C. 1943,
40-1-11.

Cross-References. - Penalties for misdemeanors, §§ 76-3-204, 76-3-301.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 41.

=

C.J.S. - 55 C.J.S. Marriage § 33.
Key Numbers. - Marriage
31, 32.

52 Am. Jur. 2d Marriage

30-1-12. Clerk to file license and certificate.
(1) The license, together with the certificate of the person officiating at the
marriage, shall be filed and preserved by the clerk, and shall be recorded by
him in a book kept for that purpose, or by electronic means. The record shall
be properly indexed in the names of the parties so married.
(2) A transcript shall be promptly certified and transmitted by the clerk to
the state registrar of vital statistics.
History: R.S. 1898 & C.L. 1907, § 1193;
C.L. 1917, § 2976; R.S. 1933 & C. 1943,
40-1-12; 1988, ch. 154, § 2.
Amendment Notes. - The 1988 amendment, effective April 25, 1988, added the subsection designations; and in Subsection (1) divided the former paragraph into the present

30-1-13. Solemnization

two sentences, substituting "or by electronic
means" for "which" at the end of the first sentence and at the beginning of the present second sentence added "The record."
Cross-References. - Fee of clerk for issuing and recording license, § 21-2-2.
State registrar of vital statistics, § 26-2-3(6).

without license -

Penalty.

If any person solemnizes a marriage without a license, he is guilty of a class
A misdemeanor, and a penalty of imprisonment shall be not less than one
month.
History: R.S. 1898 & C.L. 1907, § 1194;
C.L. 1917, § 2977; R.S. 1933 & C. 1943,
40-1-13; L. 1986, ch. 178, § 19.
Amendment Notes. - The 1986 amend-

ment substituted "a license, he is guilty of a
class A misdemeanor, and a penalty of imprisonment shall be" for "such license, he shall be
imprisoned" and "one month" for "one nor
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more than twelve months in the county jail, or
fined more than $1,000, or be both so fined and
imprisoned."

Cross-References. - Penalty for misdemeanors, §§ 76-3-204, 76-3-301.

COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 38, 125.

C.J.S. - 55 C.J.S. Marriage § 30.
Key Numbers. - Marriage <11=>25(1).

52 Am. Jur. 2d Marriage

30-1-14. Acting without authority - False personation Forgery - Penalty.
If any person not authorized solemnizes a marriage under pretense of having authority, or falsely personates the father, mother or guardian in obtaining a license, or forges the name of the father, mother or guardian to any
writing purporting to give consent to such marriage, he shall be punished by
imprisonment in the state prison not exceeding three years.
History: R.S. 1898 & C.L. 1907, § 1195;
C.L. 1917, § 2978; R.S. 1933 & C. 1943,
40-1-14.
COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 40, 125.

52 Am. Jur. 2d Marriage

• C.J.S. - 55 C.J.S. Marriage § 29.
A.L.R. - Validity of marriage as affected by

lack oflegal authority of person solemnizing it,
13 A.L.R.4th 1323.
Key Numbers. - Marriage <11=>27.

30-1-15. Solemnization of prohibited marriage - Penalty.
If any authorized person knowingly, with or without license, solemnizes a
marriage such as is herein prohibited, he shall be imprisoned in the state
prison not exceeding three years, or fined not exceeding $1,000 or be both so
fined and imprisoned.
History: R.S. 1898 & C.L. 1907, § 1196;
C.L. 1917, § 2979; R.S. 1933 & C. 1943,
40-1-15.
COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 125.

C.J.S. - 55 C.J.S. Marriage § 29.
Key Numbers. - Marriage <11=>27.

52 Am. Jur. 2d Marriage

30-1-16. Misconduct of county clerk -

Penalty.

Every clerk or deputy clerk who knowingly issues a license for any prohibited marriage shall be punished by confinement in the state prison for a term
not exceeding two years, or by fine in any sum not exceeding $1,000, or by
both such fine and imprisonment, and upon conviction shall be removed from
his office by the judgment of the court before which his conviction is had; and
if he willfully issues a license contrary to his duty as herein prescribed, he
shall be fined not exceeding $1,000.
413

30-1-17

HUSBAND AND WIFE

History: R.S. 1898 & C.L. 1907, § 1197;
C.L. 1917, § 2980; R.S. 1933 & C. 1943,
40-1-16.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 123.

52 Am. Jur. 2d Marriage

C.J.S. - 55 C.J.S. Marriage § 26.
Key Numbers. - Marriage ®a> 25(4).

30-1-17. Action to determine validity of marriagement of validity or annulment.

Judg-

When there is doubt as to the validity of a marriage, either party may, in a
court of equity in a county where either party is domiciled, demand its avoidance or affirmance, but when one of the parties was under the age of consent
at the time of the marriage, the other party, being of proper age, shall have no
such proceeding for that cause against the party under age. The judgment in
the action shall either declare the marriage valid or annulled and shall be
conclusive upon all persons concerned with the marriage.
History: R.S. 1898 & C.L. 1907, § 1214;
C.L. 1917, § 3006; R.S. 1933 & C. 1943,
40-1-17; L. 1971, ch. 65, § 1.

Cross-References. - Conciliation petition,
filing as temporary bar to filing action for annulment, § 30-3-16.7.

NOTES TO DECISIONS

Attorney's fees on annulment.
Extent of court's jurisdiction.
Necessity for annulment.
Attorney's fees on annulment.
The wife in a suit for annulment of the marriage is not entitled to an allowance of attorney's fees, but the allowance of attorney fees
for determination of custody and support of a
child of the marriage is proper. Jenkins v. Jenkins, 107 Utah 239, 153 P.2d 262 (1944).
Extent of court's jurisdiction.
In a suit for divorce, in which the parties by
consent litigated various issues involved in a

suit for annulment, although the pleadings did
not state a cause of action for an annulment,
the court, after granting the annulment, correctly proceeded to determine incidental issues
concerning the division of the property and
care and custody of the children. Jenkins v.
Jenkins, 107 Utah 239, 153 P.2d 262 (1944),
and cases cited therein.
Necessity for annulment.
Where a purported marriage is void, there
are neither grounds nor necessity for a divorce;
however, it is proper for the good of society and
the peace of mind of the persons concerned that
void marriage be so declared by decree of the
court. Jenkins v. Jenkins, 107 Utah 239, 153
P.2d 262 (1944).

COLLATERAL REFERENCES
Am. Jur. 2d. - 4 Am. Jur. 2d Annulment of
Marriage § 1 et seq.
C.J.S. - 55 C.J.S. Marriage §§ 48-69.
A.L.R. - Power of incompetent spouse's,
guardian, committee or next friend, to sue for
granting or vacation of divorce or annulment of
marriage, or to make a compromise or settlement in such suit, 6 A.L.R.3d 681.
Dismissal: right of one spouse, over objection, to voluntarily dismiss claim for divorce,
annulment, or similar material relief, 16
A.L.R.3d 283.

Costs: right of indigent to proceed in marital
action without payment of costs, 52 A.L.R.3d
844.
Attorney's fees in matters involving domestic relations, amount of, 59 A.L.R.3d 152.
Prior institution of annulment proceedings
or other attack on validity of one's marriage as
barring or estopping one from entitlement to
property rights as surviving spouse, 31
A.L.R.4th 1190.
Key Numbers. - Marriage ®a> 56-67.
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30-1-17.1. Annulment -

30-1-17.2

Grounds for.

A marriage may be annulled for any of the following causes existing at the
time of marriage:
(1) When the marriage is prohibited or void under Chapter 1 of Title
30.
(2) Upon grounds existing at common law.
History: C. 1953, 30-1-17.1, enacted by L.
1971, ch. 65, § 2.
COLLATERAL REFERENCES

Am. Jur. 2d. - 4 Am. Jur. 2d Annulment of
Marriage §§ 3-42.
C.J.S. - 55 C.J.S. Marriage § 50.
A.L.R. - Concealment of or misrepresentation as to prior marital status as ground for
annulment of marriage, 15 A.L.R.3d 759.
Religion: concealment or misrepresentation
relating to religion as ground for annulment,
44 A.L.R.3d 972.
Identity: what constitutes mistake in the
identity of one of the parties to warrant annulment of marriage, 50 A.L.R.3d 1295.

Incapacity for sexual intercourse as ground
for annulment, 52 A.L.R.3d 589.
Finances: spouse's secret intention not to
abide by written antenuptial agreement relating to financial matters as ground for annulment, 66 A.L.R.3d 1282.
Validity of marriage as affected by lack of
legal authority of person solemnizing it, 13
A.L.R.4th 1323.
Key Numbers. - Marriage ea, 58.

30-1-17.2. Action to determine validity of marriage - Orders relating to parties, property and children Legitimacy of children.
If the parties have accumulated any property or acquired any obligations
subsequent to the marriage, or there is a genuine need arising from economic
change of circumstances due to the marriage, or if there are children born, or
expected, the court may make temporary and final orders, and subsequently
modify the orders, relating to the parties, their property and obligations, the
children and their custody and visitation, and the support and maintenance of
the parties and children, as may be equitable. The children born to the parties
after the date of the marriage shall be deemed the legitimate children of both
of the parties for all purposes.
History: C. 1953, 30-1-17.2, enacted by L.
1971, ch. 65, § 3[a].

Cross-References. of orders, § 30-4a-1.

Nunc pro tune entry

NOTES TO DECISIONS
marriage, was adopted. Lopes v. Lopes, 30
Utah 2d 393, 518 P.2d 687 (1974).

ANALYSIS

Lord Mansfield rule.
Settlement.

Lord Mansfield rule.
The Lord Mansfield Rule, whereby spouses
may not give testimony which would tend to
illegitimatize child born to wife during the

Settlement.
Court which granted annulment had authority to grant wife a $1,200 settlement to enable
her and her son by a prior marriage to return
to her native Thailand. Maple v. Maple, 566
P.2d 1229 (Utah 1977).
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COLLATERAL REFERENCES

Am. Jur. 2d. - 4 Am. Jur. 2d Annulment of
Marriage §§ 92-104.
C.J.S. - 55 C.J.S. Marriage §§ 62-66.
A.L.R. - Custody: power of court which denied divorce, legal separation, or annulment to
award custody or make provisions for support
of child, 7 A.L.R.3d 1096.
Annulment of later marriage as reviving
prior husband's obligations under alimony decree or separation agreement, 45 A.L.R.3d
1033.
Presumption oflegitimacy of child born after
annulment, divorce, or separation, 46 A.L.R.3d
158.
Antenuptial contract or settlement condi-

tioned upon marriage, enforcement where marriage was subsequently declared void, 46
A.L.R.3d 1403.
Paternity findings or implications in divorce
or annulment decree or in support or custody
made incident thereto, effect in subsequent
proceedings, 78 A.L.R.3d 846.
Alimony: right to allowance of permanent alimony in connection with decree of annulment,
81 A.L.R.3d 281.
Recovery for services rendered by persons
living in apparent relation of husband and wife
without express agreement for compensation,
94 A.L.R.3d 552.
Key Numbers. - Marriage ,s-, 61-65.

30-1-17.3. Age as basis of action to determine validity of
marriage - Refusal to grant annulment.
If an action to determine the validity of a marriage is commenced upon the
ground that one or both of the parties were prohibited from marriage because
of their age, in addition to all of the foregoing provisions, the following shall
apply: The provisions of this code regarding marriage by a person or persons
under the age of consent to the contrary notwithstanding, the court may, in its
discretion, refuse to grant an annulment if it finds that it is in the best
interest of the parties or their children, to refuse the annulment. The refusal
shall make the marriage valid and subsisting for all purposes.
History: C. 1953, 30-1-17.3, enacted by L.
1971, ch. 65, § 3[b].

30-1-17.4. Action for annulment or divorce as alternative
relief.
Nothing herein shall be construed to prevent the filing of an action requesting an annulment or a divorce as alternative relief.
History: C. 1953, 30-1-17.4, enacted by L.
1971, ch. 65, § 4.

30-1-18 to 30-1-29. Repealed.
Repeals. - Sections 30-1-18 to 30-1-25 (L.
1941, ch. 36, §§ 1 to 5, 7, 8; C. 1943, 40-1-18 to
40-1-22; 40-1-24, 40-1-25; L. 1943, ch. 47, § 1;
1945, ch. 64, § 1; 1951, ch. 49, § 1; 1975, ch.
80, § 1), relating to premarital examinations
for venereal diseases, were repealed by Laws
1981, ch. 126, § 1.

Laws 1988, ch. 154, § 4 repeals§§ 30-1-26 to
30-1-29, as enacted by Laws 1969, ch. 73, §§ 1
to 4, and amended by Laws 1977, ch. 145, § 12,
relating to marriage by persons under prior
support obligations, effective April 25, 1988.
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30-1-30. Premarital counseling - State policy - Applicability.
It is the policy of the state of Utah to enhance the possibility of couples to
achieve more stable, satisfying and enduring marital and family relationships
by providing opportunities for and encouraging the use of premarital counseling prior to securing a marriage license by persons under 19 years of age and
by persons who have been previously divorced.
History: L. 1971, ch. 64,

§

1.

30-1-31. Premarital counseling board in county - Appointment, terms, compensation, offices - Common counseling board with adjacent county.
The boards of commissioners of the respective counties in this state are
authorized to provide for premarital counseling and to require the use of
premarital counseling as a condition precedent to the issuance of a marriage
license under the provisions of this act. They may appoint a premarital counseling board consisting of seven members, four of whom shall be lay persons
and three of whom shall be chosen from the professions of psychiatry, psychology, social work, marriage counseling, the clergy, law or medicine. They may
designate the terms of office and the procedures to be followed by the premarital counseling board and provide for payment of compensation and expenses
for members. They may pay the salaries and expenses of a counseling staff
under the supervision of the premarital counseling board and provide office
space, furnishings, equipment and supplies for their use.
A county may join with an adjacent county or counties in forming a common
premarital counseling board and in establishing a common master plan for
premarital counseling.
History: L. 1971, ch. 64, § 2.
Meaning of "this act." - Laws 1971, ch.
64, enacted §§ 30-1-30 to 30-1-39.

30-1-32. Master plan for counseling.
It shall be the function and duty of the premarital counseling board, after
holding public hearings, to make, adopt and certify to the board of county
commissioners a master plan for premarital counseling of marriage license
applicants within the purposes and objectives of this act. The master plan
shall include, but not be limited to, counseling procedures which will make
applicants aware of problem areas in their proposed marriage and suggest
ways of meeting problems and which will induce reconsideration or postponement where the applicants are not sufficiently matured or are not financially
capable of meeting the responsibilities of marriage or are marrying for reasons not conducive to a sound lasting marriage. The plan shall include standards for evaluating premarital counseling received by the applicants, prior to
their application for a marriage license, which would justify issuance of certificate without further counseling being given or required. The board may, from
time to time, amend or extend the plan. The premarital counseling board may
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appoint a staff and employees as may be necessary for its work and may
contract with social service agencies or other consultants within the county or
counties for services it requires, providing, its expenditures shall not exceed
the sums appropriated by the board or boards of county commissioners plus
sums placed at its disposal through gift or otherwise.
History: L. 1971, ch. 64, § 3.
Meaning of "this act." - See note under
§ 30-1-31.

30-1-33. Conformity to master plan for counseling as prerequisite to marriage license - Exceptions.
Whenever the board of commissioners of a county has adopted a master plan
for premarital counseling no resident of the county may obtain a marriage
license without conforming to the plan, except that:
(1) Any person who applies for a marriage license shall have the right
to secure the license and to marry notwithstanding their failure to conform to the required premarital counseling or their failure to obtain a
certificate of authorization from the premarital counseling board if they
wait six months from the date of application for issuance of the license.
(2) This act shall not apply to any application for a marriage license
where both parties are at least 19 years of age and neither has been
previously divorced.
(3) This act shall not apply to any application for a marriage license
unless both applicants have physically resided in the state of Utah for 60
days immediately preceding their application.
(4) Premarital counseling required by this act shall be deemed fulfilled
if the applicants present a certificate verified by a clergyman that the
applicants have completed a course of premarital counseling approved by
his church and given by or under the supervision of the clergyman.
History: L. 1971, ch. 64, § 4.

30-1-34. Certificate of completion of counseling.
The county clerk of any county which has adopted this act shall issue a
marriage license to those applicants who come within the premarital counseling requirements of this act when the applicants present a certificate from the
premarital counseling board that the counseling has been completed or has
been found to be adequate if the license application otherwise conforms to the
requirements for issuance of a marriage license. For those applicants who
would otherwise need approval of the district court in order to marry, the
certificate shall take the place of court consent if the parents, guardian or
custodial parent of the applicant have given their consent to the marriage.
History: L. 1971, ch. 64, § 5.
Meaning of "this act." - See note under
§ 30-1-31.
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30-1-35. Persons performing counseling services designated by board - Exemption from license requirements.
For the purposes of this act the premarital counseling board of each county
or combination of counties may determine those persons who are to perform
any services under this act and any person so acting shall not be subject to
prosecution or other sanctions for his failure to hold any license for these
services as may be required by the laws of the state of Utah.
History: L. 1971, ch. 64, § 6.
Meaning of ''this act." - See note under
§ 30-1-31.

30-1-36. Activities included in premarital counseling.
Premarital counseling as used in this act shall include but not be limited to
lectures, group counseling, individual counseling and testing.
History: L. 1971, ch. 64, § 7.
Meaning of "this act." - See note under
§ 30-1-31.

30-1-37. Confidentiality of information
counseling provisions.

obtained

under

Except for the information required or to be required on the marriage license application form, any information given by a marriage license applicant
in compliance with this act shall be confidential information and shall not be
released by any person, board, commission or other entity. However, the premarital counseling board or board of commissioners may use the information,
without identification of individuals, to compile and release statistical data.
History: L. 1971, ch. 64, § 8.
Meaning of "this act." - See note under
§ 30-1-31.

30-1-38. Fee for counseling.
Any county adopting a master plan under this act is authorized to charge,
in addition to its ordinary marriage license application fees, not more than
$10 for premarital counseling, to be paid by the applicants at the time they
make application.
History: L. 1971, ch. 64, § 9.
Meaning of "this act." - See note under
§ 30-1-31.

Cross-References.
cense, § 21-2-2.
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30-1-39. Violation
meanor.

of counseling

provisions

-

Misde-

Any person coming within the provisions of this act who falsely represents
that he has complied with the requirements of a master plan for premarital
counseling or who, for the purpose of evading the provisions of this act, applies
for a marriage license in a county within the state of Utah which does not
require premarital counseling, is guilty of a misdemeanor.
History: L. 1971, ch. 64, § 10.
Meaning of "this act." - See note under
§ 30-1-31.

Cross-References. - Penalties for misdemeanors, §§ 76-3-204, 76-3-301.

CHAPTER 2
PROPERTY RIGHTS
Section
30-2-1.
30-2-2.
30-2-3.
30-2-4.

Wife's rights in property - Liability
for husband's debts.
Wife's right to contract, sue and be
sued.
Conveyances between husband and
wife.
Wife's right to wages - Actions for
personal injury.

Section
30-2-5.

Separate debts before and after marriage.
30-2-6. Actions based on property rights.
30-2-7. Husband's liability for wife's torts.
30-2-8. Agency between husband and wife.
30-2-9. Family expenses - Joint and several liability.
30-2-10. Homestead rights - Custody of children.

30-2-1. Wife's rights in property - Liability for husband's
debts.
Real and personal estate of every female acquired before marriage, and all
property to which she may afterwards become entitled by purchase, gift,
grant, inheritance, bequest or devise, shall be and remain the estate and
property of such female, and shall not be liable for the debts, obligations or
engagements of her husband, and may be conveyed, devised or bequeathed by
her as if she were unmarried.
History: R.S. 1898 & C.L. 1907, § 1198;
C.L. 1917, § 2983; R.S. 1933 & C. 1943,
40-2-1.
Cross-References. - Married women: competency to make will, Utah Const., Art. XXII,
§ 2.

Property rights, Utah Const., Art. XXII, § 2.
Governor's commission on status of women,
§ 63-47-1 et seq.

NOTES TO DECISIONS
ANALYSIS

In general.
Common law.
Estoppel.
Husband not interested party.
Jointly purchased property.
Property division upon divorce.
Property of wife at time of marriage.

In general.
Married woman has independent power to
hold, manage, control, dispose of, and transfer
her separate property without restriction or
limitation by reason of her marriage, and to
contract with reference to such property in
same manner as if she were single. Morrison v.
Clark, 20 Utah 432, 59 P. 235, 77 Am. St. R.
924 (1899).
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Jointly purchased property.
Property purchased from joint earnings of
husband and wife, the wife performing household duties of wife while husband transacted
business outside, belongs to husband, subject
only to such interest as law gives her in property of her husband. Anderson v. Cercone, 54
Utah 345, 180 P. 586 (1919).

Common law.
By constitutional provisions and statutory
enactments, common-law disabilities of married women have been abrogated, and married
women are in all respects, with reference to
their separate property and power to contract,
on same footing as other persons. Williams v.
Peterson, 86 Utah 526, 46 P.2d 674 (1935).
The common law concerning the incapacity
of a married woman to hold property has never
been recognized in this jurisdiction, and was
abrogated before statehood by statute. Peterson v. Peterson, 571 P.2d 1360 (Utah 1977).

Property division upon divorce.
This section did not prevent trial court from
considering settlement payments received by
wife as result of medical malpractice suit as
one of the total circumstances to be considered
in making a just and practical allocation of the
property and finances of parties to a divorce
action. Izatt v. Izatt, 627 P.2d 49 (Utah 1981).

Estoppel.
The general rules of estoppel apply as
against the wife's right to claim her separate
estate taken for husband's debts. Bolitho v.
East, 45 Utah 181, 143 P. 584 (1914).

Property of wife at time of marriage.
Where wife, at time of marriage, had, and
while that relation existed, continued to have,
separate means and separate estate, "courts
are bound to protect her property and estate to
the same extent as they are the property and
estates of others." Burnham v. Stoutt, 35 Utah
250, 99 P. 1070 (1909).

Husband not interested party.
Other than the interest which a husband
may have in the welfare of a family member,
the husband had no proprietary interest or
claim to a joint bank account of his wife and
her mother, and thus was an exception to the
"dead man statute" as a person not having a
direct interest in the claim. Pagano v. Walker,
539 P.2d 452 (Utah 1975).

COLLATERAL REFERENCES

Utah Law Review. - The Bankrupt's
Spouse: The Forgotten Character in the Bankruptcy Drama, Jonathan M. Landers, 1974
Utah L. Rev. 709.
Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 29 et seq.
C.J.S. - 41 C.J.S. Husband and Wife
§§ 226-257, 307.
A.L.R. - Trusts: validity of inter vivos trust
established by one spouse which impairs the

other spouse's distributive share or other statutory rights in property, 39 A.L.R.3d 14.
Reservation or exception in deed: validity
and effect of provision in deed attempting to
make reservation or exception in favor of
grantor's spouse, 52 A.L.R.3d 753.
Construction and application of state equal
rights amendments forbidding determination
of rights based on sex, 90 A.L.R.3d 158.
Key Numbers. - Husband and Wife <11->
110-125, 149(1).

30-2-2. Wife's right to contract, sue and be sued.
Contracts may be made by a wife, and liabilities incurred and enforced by or
against her, to the same extent and in the same manner as if she were unmarried.
History: R.S. 1898 & C.L. 1907, § 1199;
C.L. 1917, § 2984; R.S. 1933 & C. 1943,
40-2-2.
Cross-References. - Husband and wife
sued jointly, defense by either, § 78-11-2.

Real party in interest, Utah Rules of Civil
Procedure, Rule 17(a).
Right of wife to sue or be sued as if unmarried, § 78-11-1.
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NOTES TO DECISIONS
P.2d 696, which held that a wife may recover
from her husband for intentionally inflicted injuries.

ANALYSIS

Action for tort against husband.
Disabilities of married women.

Action for tort against husband.
Doctrine of interspousal tort immunity does
not bar wife's action against husband for the
intentional infliction of personal injuries.
Stoker v. Stoker, 616 P.2d 590 (Utah 1980),
overruling Rubalcava v. Gisseman (1963) 14
Utah 2d 344, 384 P.2d 389, and reaffirming
Taylor v. Patten (1954) 2 Utah 2d 404, 275

Disabilities of married women.
By constitutional provisions and statutory
enactments, common-law disabilities of married women have been abrogated, and married
women are in all respects, with reference to
their separate property and power to contract,
on same footing as other persons. Williams v.
Peterson, 86 Utah 526, 46 P.2d 674 (1935).

COLLATERAL REFERENCES

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife §§ 136 et seq., 533 et seq.
C.J.S. - 41 C.J.S. Husband and Wife
§§ 176, 389.

30-2-3. Conveyances

Key Numbers. - Husband and Wife
203.

41=>79,

between husband and wife.

A conveyance, transfer or lien executed by either husband or wife to or in
favor of the other shall be valid to the same extent as between other persons.
History: R.S. 1898 & C.L. 1907, § 1200;
C.L. 1917, § 2985; R.S. 1933 & C. 1943,
40-2-3.
NOTES TO DECISIONS

Joint bank account.
Where wife owned substantial interest in
joint bank account and husband executed note
to wife at her request upon withdrawing substantial sum from such account to invest in
hazardous business, and when it became due
husband executed renewal note secured by

mortgage on undivided one-half interest in
property owned by them jointly, original note
was supported by valuable consideration, and
hence, mortgage was not fraudulent as to creditors. Williams v. Peterson, 86 Utah 526, 46
P.2d 674 (1935).

COLLATERAL REFERENCES

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 255 et seq.
C.J.S. - 41 C.J.S. Husband and Wife § 119
et seq.
A.L.R. - Fraudulent conveyances: convey-

ances as fraudulent where made in contemplation of possible liability for future tort, 38
A.L.R.3d 597.
Key Numbers. - Husband and Wife 36
et seq.

30-2-4. Wife's right to wages jury.

Actions for personal in-

A wife may receive the wages for her personal labor, maintain an action
therefor in her own name and hold the same in her own right, and may
prosecute and defend all actions for the preservation and protection of her
rights and property as if unmarried. There shall be no right of recovery by the
422
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husband on account of personal injury or wrong to his wife, or for expenses
connected therewith, but the wife may recover against a third person for such
injury or wrong as if unmarried, and such recovery shall include expenses of
medical treatment and other expenses paid or assumed by the husband.
History: R.S. 1898 & C.L. 1907, § 1201;
C.L. 1917, § 2986; R.S. 1933 & C. 1943,

40-2-4.

NOTES TO DECISIONS
ANALYSIS

Action for tort against husband.
Duty to support wife.
Loss of consortium.
Personal injury of wife.
Property division upon divorce.
Residence.
Action for tort against husband.
Doctrine for interspousal tort immunity does
not bar wife's action against husband for the
intentional infliction of personal injuries.
Stoker v. Stoker, 616 P.2d 590 (Utah 1980),
overruling Rubalcava v. Gisseman (1963) 14
Utah 2d 344, 384 P.2d 389, and reaffirming
Taylor v. Patten (1954) 2 Utah 2d 404, 275
P.2d 696, which held that a wife may recover
from her husband for intentionally inflicted injuries.
Duty to support wife.
It is still the law in this state, despite many
changes in law respecting status of married
women, that husband is under a duty to support his wife. Nor does this duty terminate
when marriage is dissolved at suit of wife, and
she remains unmarried and in need of support.
Openshaw v. Openshaw, 80 Utah 9, 12 P.2d
364 (1932).
Loss of consortium.
Utah law does not permit a husband to
maintain an action for loss of consortium by
reason of negligent injury of his wife by a third
person; insertion of last sentence of this section
makes it significantly distinguishable from
most other married women's acts which are
construed to permit husband's recovery for loss
of consortium; but for this distinguishing factor, it could be correctly argued that when
Utah enacted its statute (drawn in part from
Ann. Code of Iowa § 3402 [1898]), it adapted
Iowa's case law interpreting that particular
section up until that point of time; the specific
wording of the Utah statute seems to reject
that line of decision. Black v. United States,
263 F. Supp. 470 (D. Utah 1967).
Husband may not maintain a loss of consortium action for claimed negligent injury to his
wife by a third person. 'fjas v. Proctor, 591 P.2d
438 (Utah 1979).

Under Utah law neither a spouse nor a child
of an injured party may recover for loss of consortium. Wollam v. Kennecott Corp., 648 F.
Supp. 160 (D. Utah 1986); Hackford v. Utah
Power & Light Co., 740 P.2d 1281 (Utah 1987).
This section was a reasonable legislative enactment intended and reasonably tailored to
place men and women on equal footing with
respect to their ability to bring actions for their
own injuries and to extinguish the concept that
a wife was the property of her husband. If, in
the process, the husband's right to sue for loss
of his wife's consortium, which may have never
existed in Utah, was abolished, that abolition
was not an unreasonable step. Cruz v. Wright,
765 P.2d 869 (Utah 1988).
Personal injury of wife.
This section strips the husband of any right
of recovery for personal injuries sustained by
the wife arising out of the tort of a third person, and it vests in her the right to recover for
such a wrong as though she were an unmarried
woman. W.W. Clyde & Co. v. Dyess, 126 F.2d
719 (10th Cir.), cert denied, 317 U.S. 638, 63 S.
Ct. 29, 87 L. Ed. 514 (1942).
This section precluded husband from recovering wages allegedly lost when he ceased his
employment in order to care for his children
while his wife was recovering from injuries in
the hospital and for money paid to babysitters
during his wife's convalescence; wife could recover reasonable value of services which she
was unable to perform because of her injuries
and which she otherwise would have performed. Corbridge v. M. Morrin & Son, 19
Utah 2d 409, 432 P.2d 41 (1967).
Property division upon divorce.
This section did not prevent trial court from
considering settlement payments received by
wife as result of medical malpractice suit as
one of the total circumstances to be considered
in making a just and practical allocation of the
property and finances of parties to a divorce
action. Izatt v. Izatt, 627 P.2d 49 (Utah 1981).
Residence.
This section fails to indicate any intention to
distinguish between residents and nonresidents of the state. W.W. Clyde & Co. v. Dyess,
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126 F.2d 719 (10th Cir.), cert. denied, 317 U.S.
638, 63 S. Ct. 29, 87 L. Ed. 514 (1942).
COLLATERAL REFERENCES
Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife §§ 418 et seq., 440 et seq.
C.J.S. - 41 C.J.S. Husband and Wife
§§ 258, 389.
A.L.R. - Medical expenses due to injury to
wife as recoverable by her or by husband, 21
A.L.R.3d 1113.
Conflict of laws as to right of action for loss
of consortium, 46 A.L.R.3d 880.
Inconsistent verdict: validity of verdict or
verdicts by same jury in personal injury action
awarding damages to injured spouse but denying recovery to other spouse seeking collateral
damages, or vice versa, 66 A.L.R.3d 472.

Wrongful death: right of spouse to maintain
action for wrongful death as affected by fact
that injury resulting in death occurred before
marriage, 69 A.L.R.3d 1046.
Recovery for mental or emotional distress resulting from injury to, or death of, member of
plaintiffs family arising from physician's or
hospital's wrongful conduct, 77 A.L.R.3d 447.
Interspousal tort immunity in personal injury and wrongful death actions, modern status of, 92 A.L.R.3d 901.
Key Numbers. - Husband and Wife 41=>
126(1), 203.

30-2-5. Separate debts before and after marriage.
Neither husband nor wife is liable for the debts or liabilities of the other
incurred before marriage, and, except as herein otherwise declared, they are
not liable for the debts of each other contracted after marriage; nor are the
wages, earnings or property of either, or the rents or income of the property of
either, liable for the separate debts of the other.
History: R.S. 1898 & C.L. 1907, § 1202;
C.L. 1917, § 2987; R.S. 1933 & C. 1943,
40-2-5.
NOTES TO DECISIONS
ANALYSIS

Attachment.
Recovery by wife of her property.

Attachment.
Wife's property is not attachable for her hus-

band's separate debts. Peterson v. Peterson,
571 P.2d 1360 (Utah 1977).
Recovery by wife of her property.
In a proper case the wife may recover her
property taken for husband's debts, unless she
has estopped herself to do so. Bolitho v. East,
45 Utah 181, 143 P. 584 (1914).

COLLATERAL REFERENCES
Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 323 et seq.
C.J.S. - 41 C.J.S. Husband and Wife§ 306
et seq.
A.L.R. - Wife's liability for necessaries furnished husband, 11 A.L.R.4th 1160.
Necessity, in action against husband for necessaries furnished wife, of proving husband's
failure to provide necessities, 19 A.L.R.4th
432.

Modern status of rule that husband is primarily or solely liable for necessaries furnished wife, 20 A.L.R.4th 196.
Spouse's liability, after divorce, for community debt contracted by other spouse during
marriage, 20 A.L.R.4th 211.
Key Numbers. -Husband and Wife 41=>147
et seq.
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30-2-6. Actions based on property rights.
Should the husband or wife obtain possession or control of property belonging to the other before or after marriage, the owner of the property may
maintain an action therefor, or for any right growing out of the same, in the
same manner and to the same extent as if they were unmarried.
History: R.S. 1898 & C.L. 1907, § 1203;
C.L. 1917, § 2988; R.S. 1933 & C. 1943,
40-2-6.

COLLATERAL REFERENCES
C.J.S. - 41 C.J.S. Husband and Wife§ 393.
Key Numbers. - Husband and Wife 41"' 205.

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 518 et seq.

30-2-7. Husband's liability for wife's torts.
For civil injuries committed by a married woman damages may be recovered from her alone, and her husband shall not be liable therefor, except in
cases where he would be jointly liable with her if the marriage did not exist.
History: R.S. 1898 & C.L. 1907, § 1204;
C.L. 1917, § 2989; R.S. 1933 & C. 1943,
40-2-7.

COLLATERAL REFERENCES
Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 427 et seq.

C.J.S. - 41 C.J.S. Husband and Wife § 219.
Key Numbers. - Husband and Wife 41"' 102.

30-2-8. Agency between husband and wife.
A husband or wife may constitute the other his or her attorney in fact to
control and dispose of his or her property for their mutual benefit or otherwise, and may revoke the appointment the same as other persons.
History: R.S. 1898 & C.L. 1907, § 1205;
C.L. 1917, § 2990; R.S. 1933 & C. 1943,
40-2-8.

COLLATERAL REFERENCES
Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 230 et seq.
C.J.S. - 41 C.J.S. Husband and Wife
§§ 65-74.
A.L.R. - Spouse's acceptance or retention of

benefits of other spouse's fraudulent act as ratification of transaction, 82 A.L.R.3d 625.
Key Numbers. - Husband and Wife 41"'
20-25(6).
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30-2-9. Family expenses -

Joint and several liability.

The expenses of the family and the education of the children are chargeable
upon the property of both husband and wife or of either of them, and in
relation thereto they may be sued jointly or separately.
History: R.S. 1898 & C.L. 1907, § 1206;
C.L. 1917, § 2991; R.S. 1933 & C. 1943,
40-2-9.
NOTES TO DECISIONS
ANALYSIS

Duty of child support.
Estoppel.
"Family expenses."
Family relationship.
Medical care and burial expenses.
Pleading and evidence.
Statute of limitations.

Duty of child support.
Parents cannot rid themselves of their duty
to support their children by purporting to
transfer this duty to someone else by contract.
Gulley v. Gulley, 570 P.2d 127 (Utah 1977).
Where the question of child support has been
submitted to a court of competent jurisdiction
and a ruling thereon has been obtained, the
more general statutory duty of support becomes circumscribed by the more specific duty
imposed by the court. In re C.J.U., 660 P.2d
237 (Utah 1983).
Estoppel.
Since an action under this section is based
upon a liability created by statute, an estoppel
cannot be relied upon unless pleaded. Berow v.
Shields, 48 Utah 270, 159 P. 538 (1916).

there is no liability if the family relation had
been intentionally and permanently severed at
the time the goods in question were purchased.
Berow v. Shields, 48 Utah 270, 159 P. 538
(1916).
Where husband evicted wife from home and
filed divorce action, attorney fees incurred by
wife in connection with divorce action and in
habeas corpus action to gain custody of their
child prior to reconciliation were family expenses. Morrison v. Federico, 120 Utah 75, 232
P.2d 374 (1951).

Medical care and burial expenses.
District court erred in deducting proceeds of
burial and medical care insurance from
amount awarded as special damages in action
by father for wrongful death of son, since the
father was under legal duty to pay cost of medical care and burial and was entitled to recover
these amounts despite fact that he carried insurance at his own expense to protect against
such contingencies. Ottley v. Hill, 21 Utah 2d
396, 446 P.2d 301 (1968).

"Family expenses."
All that is required by this section is that the
things purchased be legitimate or proper "family expenses"; whether they are or are not necessaries is immaterial. Berow v. Shields, 48
Utah 270, 159 P. 538 (1916).

Pleading and evidence.
In order to hold wife liable for family expense, complaint should allege facts bringing
case within this section, and where allegations
of complaint were based on ordinary assumpsit
action, evidence of family relation to allow recovery under this section was inadmissible.
Walker Bros. Dry Goods Co. v. Woodhall, 61
Utah 259, 212 P. 523 (1923).

Family relationship.
Whether the family relation is deemed to
exist depends upon the facts and circumstances
of each case. Berow v. Shields, 48 Utah 270,
159 P. 538 (1916).
In order to hold either spouse liable under
this section, the family relation must exist;

Statute of limitations.
Action under this section was governed by
former § 104-2-26, Code 1943, requiring actions brought on liability created by statute to
be brought within one year. Walker Bros. Dry
Goods Co. v. Woodhall, 61 Utah 259, 212 P. 523
(1923).

COLLATERAL REFERENCES

Journal of Contemporary Law. - Utah's
Medicaid Program: A Senior's Eligibility
Guide for Private Practitioners, 14 J. Contemp.
L. 1 (1988).

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 371 et seq.
C.J.S. - 41 C.J.S. Husband and Wife§ 64.
A.L.R. - Support of child institutionalized
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marily or solely liable for necessaries furnished wife, 20 A.L.R.4th 196.
Key Numbers. - Husband and Wife ..,,,,
19(10).

by juvenile court, liability of parent for, 59
A.L.R.3d 636.
Wife's liability for necessaries furnished husband, 11 A.L.R.4th 1160.
Modern status of rule that husband is pri-

30-2-10. Homestead rights -

Custody of children.

Neither the husband nor wife can remove the other or their children from
the homestead without the consent of the other, unless the owner of the property shall in good faith provide another homestead suitable to the condition in
life of the family; and if a husband or wife abandons his or her spouse, that
spouse is entitled to the custody of the minor children, unless a court of
competent jurisdiction shall otherwise direct.
Cross-References.

History: R.S. 1898 & C.L. 1907, § 1207;
C.L. 1917, § 2992; R.S. 1933 & C. 1943,
40-2-10; L. 1977, ch. J.-22,§ 4.

§§ 30-3-10, 30-4-3.

-

Custody of children,

(

'--..__
______ ....NOTES .TO DECISIONS
from husband to his father, this section had no
application, where it appeared that property
was jointly owned by husband and wife, and
neither resided on property. Adamson v.
Adamson, 55 Utah 544, 188 P. 635 (1920).

ANALYSIS

Applicability of section.
Cited.
Applicability of section.
In action by wife for divorce and to set aside
alleged fraudulent coveyance of real property

Cited in Alexander v. Alexander, 737 P.2d
221 (Utah 1987).

COLLATERAL REFERENCES
Key Numbers. 299½.

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife §§ 334, 532.
C.J.S. - 41 C.J.S. Husband and Wife § 41.

Husband and Wife ..,,,,
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continuing jurisdiction - Custody and visitation - Termination of alimony - Nonmeritorious petition for modification.
Provision for income withholding
in child support order.
Allegations of child abuse or child
sexual abuse - Investigation.
Repealed.
When decree becomes absolute.
Remarriage - When unlawful.
Repealed.
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consideration.
Joint legal custody defined.

